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STATEMENT OF THE CASE 

Appellant, Thomas, was tried and convicted in the 
court below, of murder in the first degree, upon an 
indictment charging him with the deliberate and pre¬ 
meditated murder of his wife, Sadie Thomas, on the 
31st day of July, 1923, by cutting her throat with a 
razor. (Rec. pp. 1-3.) 

It appears that at about 7.30 p. m., on the day 
mentioned in the indictment, Thomas induced his 
wife, Sadie, to accompany him to his home, where he 
secured a razor, opened it with his right hand, put 
his left hand around her neck (Rec. p. 23), cut her 
throat from ear to ear and downward all the way 
back to the spinal column (Rec. p. 12); that at about 
8.30 p. m. the same evening the body of decedent 
was found upstairs in the defendant’s home lying on 
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the bed wrapped up in the bed clothes, with two 
pillows on top (Rec. p. 14); that shortly before the 
body was found the defendant left the house, stating 
that his wife, decedent, was sleeping and that he 
was going to get her a bottle of soda water (Rec. 
* p. 13); that later on the same evening, at about 11 
p. m., the defendant was arrested, at which time he 
said to the officer, “I have committed murder” 
(Rec. p. 21); that defendant inquired of the officer 
if his wife were dead and when told by the officer 
that he did not think she was, defendant said that 
if she wasn’t, if he were permitted to go back, he 
would finish her. (Rec. p. 21.) 

The defense was self-defense. (Rec. p. 25.) 

ASSIGNMENTS OF ERROR 

Appellant has abandoned all assignments of error 
with the exception of the third assignment which has 
been limited to the refusal of the court to grant 
prayers No. 2, 3, and 4 as submitted by him. (Rec. 
p. 52.) The single question before this court is, 
therefore, whether it was error for the court to refuse 
to grant prayers 2, 3, and 4 as submitted by the ap¬ 
pellant. 

ARGUMENT 

THE COURT COMMITTED NO ERROR IN 
REFUSING TO GRANT PRAYERS 2, 3, AND 4 
AS SUBMITTED BY APPELLANT. 

Prayer No. 2 asked the Court to charge that (Rec. 

p. 52): 

The instinct of self-preservation is recog¬ 
nized by the law as a valid excuse for an inno- 
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cent person’s killing of a guilty one, if it 
appeared to the defendant at the time of his 
act that there was no other reasonably safe 
means of escape. 

This prayer was bad and was properly refused by 
the court because it was not only misleading, but 
incorrect in point of law. 

Jackson v. U. S., 48 App. D. C. 272. 

Price v. U. S., 51 App. D. C. 106. 

Moreover, in conformity with the law in this juris¬ 
diction laid down by this Honorable Court in the case 
of Price vs. U. S., supra, the trial Court charged the 
jury on the law of self-defense as follows (Rec. p. 
64-66): 

“ Now the defense here is that of self-de¬ 
fense. The law of self-defense, as it is briefly 
described, means simply the right of an indi¬ 
vidual to protect himself in his life, his limbs, 
and his property from injury. And in the 
development of that doctrine the law has come 
to be that if a man honestly and reasonably 
believes that he is in immediate danger of 
death or grievous bodily harm from another, 
he may stand his ground, and if he kills such 
other he has not exceeded the bounds of law¬ 
ful self-defense. 

In other words, if a person is so circum¬ 
stanced or so situated that he honestlv be- 
lieves and has reasonable grounds for the 
belief that he can save himself from death or 
serious bodily harm only by taking the life of 
an assailant, he has the right so to protect 
himself. 
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As applied to the instant case, if you believe 
from all of the evidence that the defendant at 
the time of the occurrence was in such a situa¬ 
tion that he honestly believed and had reason¬ 
able grounds to believe that he could save 
himself from serious bodily harm only by kill¬ 
ing his wife, then he had the right to do so. 

You must bear in mind, however, that to 
justify a killing under such circumstances the 
person so circumstanced must have had an 
honest belief that such a situation was present, 
and in order to constitute an honest belief 
there would have to be reasonable grounds 
for the belief. In other words, a mere pre¬ 
tence of force would not justify a killing. 

Now in conclusion. If you shall believe 
from the evidence that the defendant hon¬ 
estly believed at the time of the occurrence 
that he was in immediate danger of death or 
of grievous bodily harm from his wife, he had 
the right to stand his ground, as it is called, 
and if in so doing he killed her he would not 
have exceeded the bounds of lawful self- 
defense. In other words, if you believe from 
the evidence that the defendant was in such 
a situation that he honestly believed and 
had reasonable grounds to believe that he 
could save his life or could save himself from 
serious bodily harm only by killing his wife, 
then, as I say, he had a right so to do.” 

Prayer No. 3 asked the court to charge that 
(Rec. p. 52): 

If they believe that the defendant was 
without fault himself, and the deceased fur- 
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nished reasonable ground for apprehending a 
design to take the defendant’s life, or do him 
great bodily harm, and that there was reason¬ 
able grounds for believing the danger im¬ 
minent that such design would be accom¬ 
plished, he, the defendant, had a right to 
safely act upon appearances, and kill the 
assailant, if that be necessary to avoid the 
apprehended danger. 

This prayer wa» bad and properly refused because 
it was not only misleading and confusing but it 
entirely omitted the proposition of whether the ap¬ 
pellant in good faith had reason to believe and did 
believe he was in imminent danger of death or serious 
bodily harm. As framed, the prayer gives the ap¬ 
pellant the right to act upon appearances and kill 
without having any honest belief that he was in 
imminent danger of death or serious bodily harm. 

Prayer No. 4 asked the court to charge that 
(Rec. p. 52): 

The killing would be justifiable, although 
it later turned out that the appearances, re¬ 
ferred to in prayer No. 3, were false, and that 
there was in fact neither design to do the 
defendant serious injury, nor danger that it 
would be done. 

It is evident that this prayer could only be con¬ 
sidered in connection with prayer No. 3. When 
prayer No. 3 was refused by the court, this prayer 
necessarily had to be refused. 

While appellant took no exception to any part of 
the court’s charge, nor assigned any part of it as 
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error, and while he relies solely on his third assign¬ 
ment of error, he nevertheless contends that the 
court below failed, in its charge to the jury, to state 
the law of self-defense in its entirety and did not 
cover the elements of law contained in prayers 2, 3, 
and 4 as submitted by him, which prayers the court 
refused to grant. There is no merit in this conten¬ 
tion. The prayers were properly rejected by the 
court for reasons hereinbefore set forth and the 

.^charge'was correct and sufficient and gave to appel- 

* 

lant the benefit of every right and protection to 
which he was entitled under the law and evidence. 

Price v. U. S ., supra. 

CONCLUSION 

It is respectfully submitted that the record dis¬ 
closes no error and that the judgment should be 
affirmed. 

Respectfully submitted. 

Peyton Gordon, 

United States Attorney. 

Arthur N. Presmont, 
Assistant United States Attorney. 
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